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Banking Act 1987: Section 16 

1 Introduction 

1.1 This statement applies generally to all institutions 
authorised by the Bank under the Banking Act 1987 
('the ACI,).(1) In a number of instances however 

different provisions of the Act apply to institutions 
which are not credit institutions incorporated under the 
law of the UK (see specifi c references). The statement 
is made pursuant to section 16 of the Banking Act 
which requires the Bank to publish a statement of the 
principles in accordance with which it is acting or 
proposing to aCl-

'(a) In interpreting the criteria specified In 

Schedule 3 to this Act and the grounds for 
revocation specified in section 11 ... ; and 

(b) in exercising its power to grant, revoke or 
restrict an authorisation.' 

1.2 These principles are, however, not only relevant 
10 the Bank's decisions on whether to authorise an 
institution or revoke or restrict an authorisation. The 
Bank's interpretation of the Schedule 3 criteria and of 
the section II grounds for revocation, together with the 
principles underlying the exerc ise of its powers to 
grant, revoke or restrict authorisation, encapsulate the 
main standards and considerations to which the Bank 
has regard in conducting its supervision of all 
authorised institutions. The functions of banking 
supervision therefore include monitoring the 
compliance of authorised institutions with these 
standards and identifying any threats to the interests of 
depositors and potential depositors. If there are 
concerns, the Bank will consider what action should be 
taken to ensure compliance with these standards and to 

protect depositors and potential depositors. Where 
appropriate it will seek remedial action by persuasion 
and encouragement. However, if its legal powers are 

exercisable and the Bank judges that it is necessary to 

exercise them in o rder to ensure compliance with the 
standards or IQ protect the interests of depositors and 
potential depositors it will move to revoke or restrict 

authorisation. 

1.3 The Act requires institutions and their officers 

and controllers to meet high standards in tenns of their 
conduct. The maintenance of those standards benefits 
not only depositors and potential depositors but also 
the interests of the institu tion's other customers. 

Nevertheless the Bank's powers under the Act focus 
primarily on the interests of depositors. 

1.4 The statement includes references to various 
papers published by the Bank which set out its detailed 
approach to a number of matters relevant to the 
principles, and the principles should be interpreted 
accordingly. Copies are available from the Banking 
Supervision Division. Bank of England. Threadneedle 
Street, London EC2R 8A H (telephone number 
071-601 5082).(2) 

1.5 Part 2 of the statement considers the interpretation 
of each of the minimum authorisation criteria in 
Schedule 3. Pan 3 considers some issues which relate 
only to authorised institutions which are discount 
houses. Part 4 sets out the considerations relevant to 
the Bank' s exercise of its d iscretion 10 grant 
authorisation. It includes some paragraphs on the 
authorisation of overseas institutions. Part 5 considers 

(I) A.I amtnded by Tht Banking Coordination (Second Council Directive) Regulations 1992. 
(2) The Bank:, poli~y n.otices aN! in~ended to .inf~nn a~lh~ri.sed institu!i~ns of the approach it generally adopts in relation 10 p,micular supe'-"isory issues. 

The Bank s apphcallon of a par!l~ular policy In an indIVIdual case Will. however. need 10 H.ke into account all the facls of the JXlIl.icular situation and 
sh'lIlld Ihtrefore be in leroretcd accordinclv. 
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the interpretation of the various grounds for revocation 
in section II of the Act. Part 6 sets out the principles 
underlying the exercise of the Bank's discretion to 

revoke or restrict an authorisation. 

2 Schedule 3: minimum criteria for 
authorisation 

2.1 Before an institution may be granted authorisation 
the Bank has to be satisfied that all the criteria in 
Schedule 3 to the Act are fulfilled with respect to it. 
This part of the statement sets out the Bank's 
interpretation of these criteria. It considers first the 
prudent conduct criterion in paragraph 4 of the 
Schedule as this sets the standards of most obvious 
relevance to the interests of depositors, actual and 
potential, and to assessing whether an institution's 
directors, controllers and managers are fit and proper 
persons to hold their positions. It then considers the 
other criteria in Schedule 3, concluding with the fit and 
proper person criterion. 

2,2 Where the applicant institution is a foreign bank 
whose principal place of business is outside the UK, in 
assessing whether or not certain of the criteria are met 
by the institution the Bank has in certain circumstances 
a discretion to rely on assurances from the supervisor 
of the institution in that place that the supervisor is 
satisfied with respect to the prudential management and 
overall financial soundness of the institution (see Part 4 
below). 

Schedule 3, paragraph 4: requirement for a bank to 
conduct its business in a prudent manner 

General 

2.3 Paragraph 4(1) of the Schedule requires an 
inslitution to conduct its business in a prudent manner. 

2.4 Sub-paragraphs (2)-(8) specify various detailed 
requirements, each of which must be fulfilled before an 

institution may be regarded as conducting its business 
in a prudent manner in tenns of paragraph 4( I). But, as 
sub-paragraph (9) makes clear, Ihis lisl of detailed 
requirements is not exhaustive. There are other 
considerations relevant to whether the business is being 
conducted prudently. These considerations, which are 
sometimes summarised under the heading of the 
'general prudent conduct' requiremenl, are described in 
more detail below (paragraph 2.31). 

Schedule 3, paragraph 4(2) and 4(3): requirement 
for a bank to have adequate capital. 

2.5 The Bank's general approach to the assessment of 
capital adequacy is set out in the following papers(I)-

Tit le 

Implementation in the United Kingdom of 
the directive on the own funds of credit 
instilUlions(2) (85DII990I2) 

Implementation in the United Kingdom of 
the solvency ratio directive(l) (850/199013) 

Date of issue 

December 1990 

December 1990 

These papers were amended by the following: 

Imptementation in the United Kingdom of the 

directive on the own funds of credit institutions 
(B50fI9921I) January 1992 

Verifications of interim profits in the context of 
the Own Funds Directive (B501199215) August 1992 

Amendment to the Bank's notice 
Implementation in the United Kingdom of the 

solvency ratio directive November 1992 

The adoption of the method of assessing capital 
adequacy set out in these papers implements the two 
EC banking directives which provide agreed minimum 
standards for the capital adequacy of banks throughout 
the EC and mirror the Basle Accord, International 
Convergence of Capital Measurement and Capital 
Standards agreed in J 988 by member countries of the 
Basle Committee on Banking Supervision(4) induding 
the UK. The Bank applies this method to assess the 
capital adequacy of all banks incorporated in the UK. 

( I) This approach does not ho_vet extend 10 !he di$COlUll.b?",SCS: ~t?ch are aulhorised under !he Banking Atl and are supervised DOl by !he Bank's Banking 
Supervision Division 001 its WhoIe5ale Markets SupervIlllOl1 DiVISion (see Part 3 below). 

(2) 89/647IEEC. 
(3) 89n99IEEc. 
(4) Members of the G 10 and Lu~embourg. 
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2.6 A number of other papers are also relevant to this 
subject-

Title Date of issue 

Foreign currency exposure April 1981 
Foreign currency opl:ions April 1984 
Note issuance facilities/revolving underwriting 

faci lities (BSOI198512) April 1985 
Large exposures in relation to mergers and 

acquisitions (8SDII98611) February 1986 
Subordinated loan capital (8501198612) March 1986 
Large exposures (8S0fl987/1)O) September 1987 
Large underwriting exposures (850119871 1. J) February 1988 
Loan transfers and securitisation (BSD/19891IP) February 1989 
Implementation in the United Ki ngdom of the 
Oirective on the Consolidated Supervision of 
Credit Instirutions (8SD/I9931 I ) 

Country del>!: provisioning matrix 
February 1993 
February 1993 

2.7 Capital is defined for the purposes of paragraph 
4(2) as own funds(3) (as laid down in the Own Funds 
Directive) and consists of Tier I and Tier 2 items. 
These are defined in the Bank' s notice Implementation 
in the United Kingdom of the liirective on own funds of 
credit institutions, as are the limits on how much 
cenain items of Tier 2 capital may contribute to the 
total of own funds for supervisory purposes. Cenain 
asset items, such as goodwill . are deducted in 
calculating own funds. 

2.8 In order for capital to be sufficient for the 
purposes of the sub-paragraph it must be of an amount 
which is commensurate with the nature and scale of the 
institution 's operations; and of an amount and nature 
sufficient 10 safeguard the interests of ils depositors 
and potential depositors, having regard to the factors 
mentioned in paragraph 4(3) and to any other factors 
which appear to the Bank to be relevant. Paragraph 
4(3)(a) refers to the nature and scale of the institution's 
operations; and paragraph 4(3)(b) to the risks inherent 
in those operations and in the operations of any other 
undenaking(4) in the same group in so far as they are 
capable of affecting the institution. 

( I) As amended by two subsequent notiees. 8SOl199Ol1 and 8S0l199212. 
(2) As amended by a subsequent notice, 8S0l1 99213. 

2.9 In addition, in the case of UK incorporated cred it 
inst itutions. in order for capital to be suffi cient for the 
purposes of paragraph 4(3A), the institution must 
maintain own funds which amount to not less than 
ECU 5mn (or an amount of equal value denominated 
wholly or partly in another unit of account). However, 
such institutions which were authorised under the Act 
immediately before the commencement of the 
regulations implementing the Second Council Directi ve 
are required to maintain own funds of an amount not 
less than ECU 5mn or the highest level the institution 
al1ained at any time after 22 December 1989 
(whichever is the 10wer).(S) 

2.10 A key purpose of capital is to provide a stable 
resource to absorb any losses incurred by an institution, 
and thus protect the interests of its depositors and 
potential depositors. Capital must therefore have two 
main qualities to achieve this purpose fully-a capacity 
to absorb losses and permanence. All types of capital 
recognised by the Bank in Tier I have these 
characteri stics. Tier I capital will not be of an 
appropriate nature if there are concerns that it may be 
paid away to the detrimenl of depositors' inlerests. 
Thus. for example, the Bank will only pennit 
distributable reserves to be included in the capital base 
if the likelihood of such reserves being paid away is 
remote. 

2. 11 The Bank recognises that some other types of 
capital also provide protection to depositors on an 
on-going basis. In particular, cenain other types of 
capital, while not meeting the two criteria of ability to 
absorb losses whi le allowing an institution to continue 
to trade and permanence, can provide protection to 
depositors. Some subordinated teml debt is therefore 
eligible 10 be included in own fu nds subject to the 
conditions and limits set out In the paper 
Implementation ill the Ullited Kingdom of the directive 
on the ownfunds of credit illstitutions (as amended). It 
is an essential feature of such capital that it must be 
fully subordinated to the interests of depositors to give 

(3) This definition appl~ in rapcx:t of UK IncOlpOT3.ed credit illSlim.ions onty. In ~Spccl of other institutions Ihe rcqui~mcnt is expressed in terms of net 
assct.s-tllat is. in relalion '0 a body corporate. pald·up capital and rcservC$-logelher with other financial resources available to the inslimlion of sucll 
natu~ and amount as are considered appropriate by the Bank. Such 'other financIal nso.m:cs· are in practice constituted by subordinated loan stock 
issued by the institutions subjcctto the rondllions sct out in the Bank's notice. BSOlI98612. 

(4) 'Body corporate' in the case of an institution which is nOI a UK incorporated credit institution. 
(5) Where there has been a change in the parent controll er of the institution after I January 19931hc requirement is generally ECU 5mn. 
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them a measure of prolection against loss in a 
liquidation. 

2.12 The Bank would not expect any element of 
capital regarded as pemmnent to be repaid except as 
part of a capital reconstruction it had approved. The 
Bank wou ld nonnally only give its consent 10 the early 
repayment of capital where it was being replaced by 
capital of higher quality (for example, replacing term 
subordinated debt with perpetual debt or equity) or 
where the institution's need for capital was reduced for 
the foreseeable future . 

2.1 3 Central to the Bank's approach to the assessment 
of capital adequacy is the framework of measurement 
set out in the paper Implementation in the United 
Kingdom of the solvency ratio directive (as amended). 
The measurement framework focuses primarily on the 
credit ri sk to which a bank is subject, ie the risk of 
counterparty defaull whether arising from 
on-balance-sheet or off-balance-sheet business. The 
Solvency Ratio Directive imposes a minimum standard 
for risk asset ratios for bank groups of 8%. (Similarly 
the Basle Accord established a minimum standard for 
the capital ratio of internationally active banks of 8%.) 
Although the Solvency Ratio Directive generally 
applies only on a consol idated basis, the Bank 
continues to require all UK incorporated banks to 
maintain a minimum risk asset ratio on a solo basis as 
well. 

2.14 However there are other factors which are not 
directly addressed within this framework which the 
Bank takes inlO account in the assessment of the capital 
adequacy of an authorised institution. This is achieved 
in part by requiring institutions to hold capital against 
certain additional items not specified in the Solvency 
Ratio Directi ve; and in part by varying the minimum 
ri sk asset ratio applied (known as the 'trigger' ratio). 
The Bank sets trigger ratios for individual banks 
according to an overall assessment of the risks that they 
face and the quali ty of their risk management. A bank 
is required to meet its trigger ratio at all times. In order 
to lessen the risk that the trigger ratio might be 
breached, the Bank generally expects each institution 

to conduct its business so as to maintain a higher ratio 
(the ' target' ratio). 

2. 15 Part of the risk assessment for capital adequacy 
assessment purposes is an analysis of the quality of the 
loan book, for example of its concentration with regard 
to particular economic sectors or counterparties or 
geographical concentration. In order 10 enable the 
Bank to monitor concentrated positions vis-a.-vis 
individual counterparties or groups of connected 
counterparties there arc special reporting requirements 
for large exposures.(I) But other risks too are taken 
into account in this assessment. These include, for 
example. the market risks which a bank faces, in 
particular foreign exchange and interest rate risk, and 
how those risks are managed. The operational risks to 
which an institution is exposed, that is risks arising 
from negligence or incompetence in the management 
of either the institution's own assets and exposures or 
those of third parties. are covered. Risks arising from 
holding companies. subsidiaries, associates and other 
connected companies which might expose an 
institution to direct financial costs or general loss of 
confidence by association (contagion risk) are also 
taken into account. 

2.16 The judgment formed about the risks and the 
institution's ability to manage those risks is largely 
qualitative. based on the Bank's contact with 
management and information provided as part of the 
regular returns or on an ad hoc basis. Factors taken 
into account by the Bank in assessing an institution's 
risk management capabilities include the expertise. 
experience and track record of its management, its 
internal control systems and accounting systems. 

2.17 The magnitude of foreign exchange position risk 
is assessed quantitatively on the basis of a fonnal 
measurement system set out in Foreign currency 
exposure (April 1981) and Foreign currency options 
(April 1984). 

2. 18 In the case of UK incorporated banks, risk 
analysis is undertaken both on a consolidated basis, in 
order to capture exposures arising in subsidiaries and 
other connected companies, as well as in the authorised 

( I) Fmm I Janyury 1994 Ihi s area will also be covered by Ihe EC dill'clive on Ihe moniloring and ronlml of large e~posures of cll'dil insliwlion$. 
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institution, and on an unconsoJidated basis, in order to 
assess whether there is an appropriate distribution of 
capital within a group. The second EC Directive on the 
supervision of credit institutions on a consolidated 
basis was implemented in 1993 by the Bank's notice 
Implementation in Ihe United Kingdom of the Directive 
on the Consolidated Supervision of Credit Institutions 
(BSO/ I993/1). This requires that consolidated 
supervision covers capital adequacy and large 
exposures, and extends to banks' parents and the 
financial subsidiaries of parents where the majority of 
the group's activities are financial in nature. For the 
purposes of the consolidated supervision of capital 
adequacy, the assets of financial companies in the 
group are risk weighted and added 10 the total of risk 
weighted assets, while their capital liabilities may be 
included in own funds, provided they meet the 
condilions set out in the Bank's relevant notices. 
(Group companies which are principally exposed to 
market risk are subject to a slightly different treatment, 
which is described in the Bank 's Notice 8S0/1993/1.) 
For the purpose of large exposures monitoring. the 
exposures incurred by the group companies are 
aggregated with those of the authorised institution and 
measured against group capital. 

2.19 Consolidated returns covering capital adequacy 
and large exposures form only one source of 
information for the 8ank's consolidated supervision, 
which aims to fornl a qualitative judgment of the 
strength of the overall group to which a bank belongs 
in order to evaluate the potential impact of the other 
group companies on the bank. Thus, for example, 
where a banking group fails to meet the trigger risk 
asset ratio set for it, the Bank would consider that this 
posed a threat to the bank so requiring it to consider 
whether to take action in respect of the institution. 

Schedule 3, paragraphs 4(4) and 4(5): requiremenl 
fo r a bank to have adequate Iiquidity(1 ) 

2.20 An institution's ability to meet its obligations 
when they fall due depends upon a number of factors. 
In normal circumstances it depends, in particular, on 
the institution's ability to renew or replace its deposits 
and other fund ing. the extent to which the profile of 

(I) SeefootnQ~(I)onpa~4. 
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future cash flows from maturing assets matches that of 
its maturing liabilities, and the amount of high quality 
liquid assets which it has readily avai lable. Many of 
the factors relating to the assessment of capital 
adequacy are also relevant to judging the adequacy of 
liquidity, notably the quality ·of management of the 
institution, its internal control systems, the nature of its 
activities and its position in the market. Each 
institution is assessed in the light of its own particular 
circumstances, including any potential liquidity 
problems which could arise in group or other connected 
companies or other developments in or affecting those 
companies which could have implications for (he 
liquidity of the institution. 

2.21 Each institution is expected to formulate a 
statement of its liquidity management policy, taking 
into account the factors described above. It must 
identify any particular strengths and weaknesses and 
analyse its capacity to survive a crisis. This policy is 
the basis for discussions with the Bank, with the 
objective of agreeing minimum standards for that 
institution's liquidity. As part of its liquidity 
monitoring framework established with each 
institution, the institution will nonnally be required to 
comply with guidelines on the liquidity mismatches it 
may run in the sighl-to-eight-day and 
sight-to-one-month bands of a maturity ' ladder' 
comparing its assets to liabilities and other 
commitments. This may be supplemented where 
appropriate by a requirement to hold a certain quantity 
of highly liquid assets. 

2.22 The Bank's approach is. described in greater 
detail in its paper Measurement of Liquidity. issued in 
July 1982. 

Schedule 3, paragraph 4(6): requirement for a 
bank to have adequate provisions 

2.23 This mirrors the Companies Act 1985 (as 
amended) requirement that provision should be made 
for depreciation or diminution in the vaJue of an 
institution's assets, for liabilities which will or are 
expected to fall to be discharged and for any losses 



which it will or expects to incur. Thus provisions need 
to be made for, inter alia, bad and doubtful debts. 
expected losses on contingent liabilities (for example. 
connected with guarantees or other off-balance-sheet 
exposures) and tax liabilities. The Bank regards the 
accurate valuation of assets and the establishment of 
provisions of fundamen tal importance. The Bank 
would expect liabilities and losses (including 
contingent losses) to be recognised in accordance with 
accepted accounting standards (as embodied in the 
Statements of Standard Accounting Practice and 
Financial Reporting St<lndards) . 

2.24 In assessing the adequacy of an institution's 
provisions, the Bank has regard to its provisioning 
policy, including the methods and systems for 
monitoring the recoverabi li ty of loans (for example, the 
moni toring of the financ ial health of coumerparties, 
their future prospects, the prospects of the markets and 
geographical areas in which they operale, arrears 
pauems and credit scoring techniques), the frequency 
with which provisions are reviewed, the policy and 
practices for the laking and valuation of security and 
the extent to which valuation exceeds the balance-sheet 
value of the secured loans. Ln some cases, clear 
objective indicators will be available to assist in the 
determination of the appropriate level of provisions; in 
others, more subjective judgments will need to be 
made. The Bank considers that it is essential that 
provisions be reviewed regularly. 

2.25 The Bank considers that an adequate level of 
provisions against country debt should be made. In 
February 1993 the Bank issued a paper setting out a 
revised framework for detennining the level of such 
provisions, which inst itutions could use in establishing 
an adequate level of provisions against country debt. 

Schedule 3, paragraphs 4(7) and (8): requirement 
for a bank to maintain adequate accounting and 
other records and adequate systems of control of its 

business and records 

2.26 The nature and scope of the records and systems 
which an institution should maintain should be 
commensurate with its needs and particular 
circumstances, so that its business can be conducted 
prudently. In judging whether an institution's records 

8 

and systems are adequate the Bank has regard to its 
size, to the nalure of its business. to the manner in 
which the business is structured. organised and 
managed, and 10 the nature. volume and complexity of 
ilS transactions. The requirement applies to all aspects 
of an institution's business. whether on or off balance 
sheet, and whether undenaken as a principal or as an 
agent The Bank's detailed interpretation of the 
paragraph 4(7) requirement is sel out in the Guidance 
notes on accounting and other records and internal 
control systems alld reporting accountants ' reports 
thereon (BS01l987/2 and BS01l992/4), issued in 
September 1987 and July 1992 respectively. 

2.27 Paragraph 4(8) of the Schedule provides, inter 
alia, that an institution's records and systems shall not 
be regarded as adequate unless they are such as to 
enable the business of the institution to be prudenlly 
managed and the institution to comply with the duties 
imposed on it by or under the Act. In other words, the 
records and systems must be such that the institution is 
able to fu lfil the various other elements of the prudent 
conduct criterion (including appropriate sySlems 10 
combat money laundering), and to identify other 
threats to the interests of depositors and potential 
depositors. They should also be sufficient to enable the 
institution to comply with the notification requirements 
which appl y to it under the Act (for example, sections 
36 and 38) and with requirements for the provision of 
infonnation and documents under section 39 and 
section 41. Thus delays in providing infonnation, or 
inaccuracies in the infonnation provided, will call into 
question the fu lfilment of the requirement in the 
sub-paragraph. 

2.28 Ln assessing the adequacy of an institution's 
records and systems the Bank takes into account the 
complex ity of the branch structure of the insti tution. 
and the nature of the institution's overseas operations. 
Owing to the difficulties of controlling overseas 
operations the Bank requires all UK incorporated 
institutions 10 notify it before establishing such 
operations. In such cases the Bank will need to be 
satisfied that, inter alia, the institution's systems and 
controls are adequate to ensure the prudent 
management of its overseas operations. UK 
incorporated credi t institutions which propose to 
establish a branch in another EC member State in order 



to carry on activities listed in Schedule I of the 
Regulations( l) are required under those Regulations to 
give prior notice to the Bank. Under (he Regulations 
the Bank has power to prevent a UK institution from 
opening such a branch in another EC member State if, 
having regard to the activities proposed to be carried 
on, it doubts the adequacy of the administrative 
structure or the financial situation of the institution. 

2.29 Where an authorised institution proposes to 
establish another operation either in the UK or 
overseas, the Bank will require the authorised 
institution to have adeq uate internal control 
mechanisms for the production of any data and 
infonnation which may be relevant for the purposes of 
supervision on a consolidated basis. This is in 
accordance with the Bank 's notice on the 
Implementation i1l the United Kingdom of the directive 
on the Consolidated Supervision of Credit Institutions. 

2.30 Paragraph 4(8) also provides that the Bank, in 
detennining whether an institution's systems are 
adequate, 'shall have regard to the functions and 
responsibilities in respect of them of any such directors 
of the institution as are mentioned in paragraph 3 
above'. The Bank interprets this provision as referring 
to the role of non-executive directors of authorised 
institutions acting in a control capacity. (This is also 
discussed below in the context of the requirement 
relating to non-execut ive directors in paragraph 3 of 
Schedule 3.) 

Schedule 3, paragraph, 4(9): the 'general prudent 
conduct'requirement 

2.31 As noted above, the list of specific points in 
Schedule 3 relevant 10 prudent conduct is not 
exhaustive. Examples of other relevant considerations 
include the institution's management arrangements 
(such as those for the overall control and direction by 
the board of directors); the institution's general 
strategy and objectives; planning arrangements; 
policies on accounting. lending and other exposures. 
and bad debt and tax provisions; policics and practices 

( I) The Banking Co-ordination (Secooo Counci l Directive) Regulations 1992. 

on the taking and valuation of securi ty, on the 
monitoring of arrears, on fo llowing up debtors in 
arrears, and interest rate matching; and recruitment 
arrangements and training to ensure that the institution 
has adequate numbers of experienced and skilled staff 
in order to carry out its various activi ties in a prudent 

manner. 

Schedule 3, paragraph 2: requirement for the 
business of a bank to be etTeclivcly directed by at 
I~ast two individuals 

2.32 This criterion-sometimes known as the 'four 
eyes' requirement-provides that at least two 
indi viduals must effecti vely direct the business of the 
institution 52) In the case of a body corporate, the Bank 
nonnally expects that the individuals concerned will be 
either executive directors or persons granted executive 
powers by. and reponing immediately to. the board: 
and. in the case of a partnership. the Bank will look for 
at least two general or active panners. 

2.33 Paragraph 2 requires at least two independent 
minds to be applied to both the fornlUlation and 
implementation of the policies of the institution . 
Where there are just two individuals involved the Bank 
does nOI regard it as sufficient for one of them to make 
some. albeit significant. decisions relating only to a 
few aspects of the busincss--each must play a part in 
the deci sion-making process on all significant 
decisions. Both must demon strate the qualities and 
application to innuence strategy. day-to-day policy and 
their implementation. This does not require their day 
to day involvement in the execution and 
implementation of policy. It does however require 
involvement in strategy and general direction, as well 
as a knowledge of. and influence on. the way in which 
strategy is being implemented through day to day 
policy. Where there are more than two individual s 
directing the business. the Bank does not regard it as 
necessary for all of these individuals to be involved in 
all decisions relating to the determinat ion of strategy 
and general direction. However at least two 
individuals must be involved in all such decisions. 

(2) This n:quin:ment n:lates to the i!l~titutio!l as a whole. Thus. in the case of an ovcfSl:as iocorpormed authorised institution the: Ban~ assc.S5CS whether at 
least tWO individuals effectively direct the business of the institution (and not just the business of its branch in the United Kingdom). The Bank would also 
take into account the manner in which management dcci~ions are taken in the UK brnnch in 3.'<SCssillg whether the institution fulfilled the critenon relatIng 
to the adequacy of its systems and controls set out in paragraph 4(1) of Schedule 3. 
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Both individuals' judgments must be engaged in order 
that major errors leading to difficulties for the 
institution are less likely to occur. Similarly, each 
individual must have sufficient experience and 
knowledge of the business and the necessary personal 
qualities to detect and resist any imprudence, 
dishonesty or other irregularities by the other 
individual. Where a single individual, whether a ch ief 
executive, managing director or otherwise, is 
particularly dominant in an authorised institution ' this 
will raise doubts about the fulfilment of the criterion. 

Schedule 3, pa ragraph 3: composition of board of 
directors 

2.34 This provides that , in the case of an institution 
incorporated in the United Kingdom, the directors 
include such number (if any) of non-executive directors 
as the Bank considers appropriate having regard to the 
ci rcumstances of the institution and the nature and 
scale of its operations. 

2.35 The Bank considers that non-executive directors 
can play a valuable role in bringing an outsider's 
independent perspective to the running of the business 
and in questioning the approach of the executive 
directors and other management.(t) The Bank sees 
non-executive directors as huving, in particular, an 
important role as members of an institution 's audit 
committee or in performing the role which such a 
committee would otherwise perform. 

2.36 The Bank recognises that some small authorised 
institutions may find it difficult to appoint sufficient 
suitable non-executive directors for an audit committee 
to be established. The Bank is nevertheless conunitted 
to the principle that UK-incorporated institutions and 
UK-based banking groups should have an audit 
committee and that, unless there are sound reasons to 
the contrary, all authorised institutions should appoint 
at least one non-executi ve director to undertake some 
audit committee funct ions. The Bank may consider it 
unnecessary for an authorised institution to have 
non-executive directors or an audit committee, if, for 
example, there is an audit committee of non-executive 
directors of the institution's holding company which 

undertakes the functions of an audit committee in 
respect of the authorised institution itself. (The Bank 
has expressed its views on the role of audit committee 
and non-executive directors in the consultative paper 
on the Role of audit committees in banks issued in 
January 1987, and in the Bank's report under the 
Banking Act for \987/88.) 

Schedule 3, paragraph 5: requirement for the 
business of a bank to be carried on with integrity 
and skill 

2.37 This criterion is, like the prudent conduct 
criterion, concerned with the manner in which the 
business of the institution is carried on (which will 
partly determine its exposure to 'reputationaJ risk') and 
is distinct from the question of whether its directors, 
controllers and managers are fi t and proper persons. It 
covers two elements: whether the institution's business 
is carried on with integrity; and whether it is carried on 
with the professional skills appropriate to the nature 
and scale of the activities of the institution concerned. 

2.38 The integrity element of the cri terion requires 
Ihe institution 10 observe high ethical standards in 
carrying on its business. Criminal offences or other 
breaches of statute will obviously call into question the 
fulfilment of this criterion. Particularly relevant are 
contraventions of any provision made by or under 
enactments designed to protect members of the public 
against financial loss due to dishonesty, incompetence 
or malpractice. (Examples of such enactments are the 
Theft Acts of 1968 and 1978, the Consumer Credit Act 
1974, the Companies Act 1985 (as amended), the 
Company Securities (Insider Dealing) Act 1985, the 
Financial Services Act 1986, the Banking Acts of 1979 
and 1987 and foreign legislation dealing with similar 
mallers.) Doubts may also be raised if the institution 
fa ils to comply with recognised ethical standards of 
conduct such as those embodied in various codes of 
conduct. (Examples of such codes would be the 
London Code of Conduct for the wholesale markets in 
sterl ing, foreign exchange and bullion, the guidance 
notes on money laundering,(2) the Code of Banking 
Practice, and the Take-over Code.) As with breaches 
of statutes, the Bank would have regard to the 

(I) See also paragraph 2.30 above concerning the role of non --executive directors. 
(2) Issued by the Joint Money Laundering Working Group. 
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seriousness of the breach of the Code, to whether the 
breach was deliberate or an unintentional and unusual 
occurrence, and to its relevance to the fu lfilment of the 
Schedule 3 criteria and otherwise to the interests of 
depositors and potential depositors. 

2.39 Professional skills cover the general skills which 
bankers should have in conducting their business as 
bankers, for example, in relation to accounting, risk 
analysis, establishing and operating systems of internal 
controls, ensuring compliance with legal and 
supervisory requirements, and in the standard of the 
various financia l services provided to customers. The 
level of skills required will vary according to the 
individual case, depending on the nature and sca1e of 
the particular institution' s activities. 

Schedule 3. paragraph 6: requirement for a bank to 
have minimum net assets or minimum initial capital 

2.40 This provides that a UK incorporated credit 
institution must have at the time it is authorised initial 
capital(l) amounting to not less than ECU 5mn (or an 
amount of equal value determined wholly or partly in 
another unit of account). (2) 

2.41 An institution which is not a UK incorporated 
credit institution must have at the time it is authorised 
net assets of not less than £1 million (or an amount of 
equivalent value denominated wholly or partly 
otherwise than in sterling).(3) 

Schedule 3, paragraph 
directors, controllers and 
proper persons 

General 

I: requirement 
managers to be fit 

fo, 
and 

2.42 This provides that every person who is, or is to 
be, a director, controller or manager of an authorised 
institution must be a fit and proper person to hold the 
position which he holds or is to hold. 

(I) Initial ~apital is defin~d in regulation 2 of the R~gulation~. 

2.43 In considering whether a person fulfil s the 
criterion, the Bank has regard to a number of general 
considerations, whilst also taking account of lhe 
circumstances of the particular position held and the 
institution concerned. 

Directors, chief executives, managing directors and 

managers 

2.44 With regard to a person who is, or is to be, a 
director, chief executive, managing director or manager 
(as defined in section 105 of the Act), the relevant 
considerations include whether he has suffici ent skill s, 
knowledge, and soundness of judgment properly to 
undertake and fulfil his particular duties and 
responsibilities. The standards required of persons in 
these respects will vary considerably, depending on the 
precise position held by the person concerned. Thus a 
person could be fit and proper for one position but not 
fit and proper for a position involving different 
responsibilit ies and duties. The diligence with which 
he is fulfilling or is likely to ful fil those duries and 
responsibi li ties is also considered, so that the Bank can 
assess whether the person does or will devote sufficient 
time and attention to them. 

2.45 The probity of the person concerned is very 
important: it is essential that a person with 
responsibility for the conduct of a deposit-taking 
business is of high integrity. In contrast to the other 
elements of the fitness and properness criterion, the 
level of probity required will tend 10 be much the same 
whatever position is held. 

2.46 In assessing whether a person has the relevant 
competence, soundness of judgment and diligence, the 
Bank considers whether lhe person has had experience 
of similar responsibilities previously, his record in 
fulfilling them and, where appropriate, whether he has 
appropriate qualifications and tra ining. As to his 
soundness of judgment, the Bank looks to, inter alia, 
the degree of balance, rationality and maturity 
demonstrated in his conduct and decision-taking. 

(2) Such institutions must also continu~ 10 fulfil the capilal adequacy requirements set out in par1lgraphs 4(2) and 4(3A) of Schedule 3 (see paragraphs 
2.5·2. 19 above). 

(3) Such institutions must also continue 10 fulfil the capital adequacy requirement SCt OUI in paragraph 4(2) of SChedule ) (see paragraphs 2.5.2.19 above). 
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2.47 More generally, the Bank takes iOlo account the 
person's reputation and character. It considers, inter 
al ia , whether the person has a criminal record(l)
convictions for fraud or other dishonesty are obviously 
relevant to probity. The Bank gives particular weight 
to whethcr the person has contravened any provision of 
banking, insurance, investment or other legislation 
designed to protect members of the public against 
financia l loss due to dishonesty, incompetence or 
malpractice. (Examples of such legislation include the 
Theft Acts of 1968 and 1978, the Consumer Credit Act 
1974. the Companies Act 1985 (as amended), the 
Company Securities (Insider Dealing) Act 1985, the 
Financial Services Act 1986, the Banking Acts of 1979 
and 1987 and foreign legislation dealing with similar 
matters.) In addition, it considers whether the person 
has been involved in any business practices appearing 
to the Bank to be deceitful or oppressive or otherwise 
improper or which otherwise reflect discredit on his 
mcthod of conducting business. Some of the relevant 
considerations here are dealt with by the legislation 
referred to above. However, not all are spelt out in 
statute. In this connect ion, the Bank has regard to the 
person's record of compl iance with various 
non-statutory codes, such as the Take-over Code, the 
guidance notes on money laundering,(2) the Code of 
Banking Practice and London Code of Conduct for the 
wholesale markets in sterl ing, foreign exchange and 
bullion, in so far as they are relevant to the fulfi lment 
of the Schedule 3 criteria and otherwise to the interests 
of depositors and potential depositors. 

2.48 The standards required are particularly high for 
those persons with the main responsibility for the 
conduct of an institution' s affairs, although they will 
depend in part on the nature and scale of the business 
concerned. 

2.49 Once an institution is authorised, the Bank has 
continuing regard to the performance of the person in 
the exerci se of his duties. Imprudence in the conduct 
of an institution 's business, or actions which have 

threatened (without necessarily having damaged) the 
interests of depositors or potential depositors will 
reflect adversely on the competence and soundness of 
judgment of those responsible. Similarly, failure by an 
institution to conduct its business with integrity and 
professional skills will reflect adversely on the probity 
and/or competence and/or soundness of judgment of 
those responsible. This applies whether the matters of 
concern have arisen from the way the persons 
responsible have acted or from their failure to act in an 
appropriate manner. The Bank lakes a cumulative 
approach in assessing the significance of such actions 
or omissions-Ihat is, it may determine that a person 
does not fulfil the cri terion on the basis of several 
instances of such conduct which, if taken individually, 
may not lead to that conclusion. 

Shareholder and indirect controllers(3) 

2.50 Shareholder controllers and indirect controllers 
(as defined in section 105 of the Act) may hold a wide 
variety of positions in relation to an authorised 
institution, and the application of the fit and proper 
criterion must take accounl of this.(4) A key 
consideration is the likely or aClUal impact on the 
interests of depositors and potential depositors of a 
person holding his particular position as controller. 
This is viewed in the context of the circumstances of 
the individual case, and of the particular position held. 
The general presumption is that the greater the 
influence on the authorised institution the higher the 
standard will be for the controller to fulfil the criterion. 
Thus, for example, higher standards will nonnally be 
required of shareholders who hold 20-33% of its shares 
than those shareholders who hold only 10-20%. 
However, in certain inslances, a 10% shareholder 
controller would exert more influence than would 
normally be implied by a shareholding of this size and 
such a shareholder would be subject to a higher 
standard of assessment. 

(I) The Bank is penn;Uo:d by section 95 of the Act 10 have regard 10 cenain spem convictionli under the Rehabilitation of Offenders Act 1974. 

(2) Issued by the Joint Money Laundering Worting Group. . . . . . . 
(3) 11le definilioos o f a s~holder contrOller applying to inslitutions under the Banking Act depend upl.>ll whether the mSlLtUtlon IS or IS not a UK 

incorporalo:d cro:dit in~ljtulion. 11le considerations the Bank takes inlo accounl in considering the fitness and propemeM of. controller. however. apply 

eq uall y 10 bot.h categories o f institution . . ' 
(4) For UK incorporato:d cro:dit institutions. the threshol ds of shareholdmg al which the fi tness and p.rope~ess .of shareholder controllers ':'IUSI ~ assessed are 

10%.20%, 33%.50% and 75%. together with shareholdings of less than 10% where the person IS a m1OOf1ly shareholder, as defined 10 secllon 105(4) (I) 
of the Act. For other authorise<.! institutions. the thresholds are 15%,50% and 75%. 
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2.5 1 In considering the application of the criterion to 
shareholder controllers (and, in the case of UK 
incorporated credit institutions, parent controllers/I) or 
persons proposing to become such controllers, the 
Bank has particu lar regard to two main fac tors. These 
are relevant whether the person is a shareholder 
controller or a parent controller by virtue of a 
shareholding in the authorised institution or by virtue 
of a shareholding in another institution of which the 
institution is a subsidiary or subsidiary undertaki ng. 

2.52 First, it considers what influence the person has 
or is likely to have on the conduct of the affairs of the 
institution. If the person does, or is likely to, exercise a 
close control over the business, the Bank would look 
for evidence that he has soundness of judgment and 
relevant knowledge and skills for running an authorised 
insti tution. The Bank would look therefore for the 
same range of qualities and experience that it would 
expect of the executive directors of an authorised 
institution. On the other hand, if the shareholder does 
not, and is not likely to, influence the directors and 
management of the authorised institution in relation to 
the detailed conduct of the business, it would not be 
necessary to require such a level of relevant qualities 
and experience. In general, 10% shareholder 
controllers are not likely to exercise much, if any, 
influence or control in relation to the conduct of an 
authorised institution's business. Accordingly, in 
general the standards of competence, soundness of 
judgment and diligence required of such controllers 
will be lower than that for 20% shareholder controllers 
and for other controllers which hold a higher 
percentage of the shares of an authorised institution 
and to parent controllers. As regards probity, the Bank 
will give si milar consideration to shareholder 
controllers as it would to managing directors, chief 
executives, directors or managers. The Bank also has 
regard in this context to whether there could be 
conflicts of interest arising from the influence of the 
shareholder on the authorised institution-this could, in 
particular, arise from too close an association with 
another company, the business or affairs of which 
could have a bearing on the institution's position. 

(I) That is a pareot u~denak!ng iU defined in "'gulation 2 (2) of !he Regulations. 
(2) Applies 10 ~h.'rel In UK Incorporaled credit inSlitutions only. 
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2.53 Second, it considers whether the financial 
position, reputation or conduct of the parent controller 
or shareholder controller or prospective controller has 
damaged or is likely to damage the authorised 
institution through 'contagion' which undermines 
confidence in it. For example, if the holding company, 
or a major shareholder, or a company connected to that 
shareholder were to suffer financ ial problems it could 
lead to a run on the authorised institution, difficulties in 
obtaining deposits and other funds, or difficulties in 
raising new equity from other shareholders or potential 
shareholders. Generall y, the higher the shareholdi ng 
the greater the risk of 'contagion' if the shareholder 
encounters financial difficulties. The risk of contagion 
is not confined to financ ial weakness: publicity about 
illegal or unethical conduct by the holding company or 
another member of the group or a company connected 
to the institution in some other way may also damage 
confidence in the aUlhorised institution. 

2.54 In the case of shareholder controllers holding 
10% or more of the non-voting shares(2) in an 
authorised institution or an institution of which it is a 
subsidiary institution the Bank takes into account the 
degree of in fl uence they exert or may be able 10 exert. 
In general, because the shares are non-voting, these 
persons are not likely to exert much influence on 
authorised institutions and, therefore, the standard 
which they are required to meet is lower than for 
voting shareholders. However, situations may arise 
where non-voting shareholders can exert a material 
infl uence over the institution, whether by suasion or 
any other means, and these persons will be considered 
in the light of the nature of the influence which they are 
able to exert then. 

2.55 The fitness and properness of minority 
shareholder controllers of UK incorporated credit 
institutions are also subject to assessment by the Bank. 
Minority shareholder controllers are persons who hold 
less than 10% of the shares and are entitled to exercise 
or control the exercise of less than 10% of the voting 
power (whether directly or indirectly) of the institution 
and, by virtue of their holding, are able to exercise a 
significant in fl uence over the management of the 
institution or of the institution 's parent company. The 



Bank's consideration of these persons will lake into 
account the nature of the influence which they are able 
to exert- issues similar to those taken into account in 
the assessment of other categories of shareholder 
controller will be considered. 

2.56 In considering the fi tness and properness of 
indi rect controllers il is also necessary 10 have regard to 
the preci se position held. 

2.57 In the case of an indirect controller who 'directs' 
or ' instructs' a shareholder controller, in terms of 
section 105 (3)(d), similar considerations apply as those 
re levant to assessing the fulfilment of the criterion in 
relation to shareholder controllers. In other words, the 
standards which an indirect controller will need 10 

satisfy are li kely to be at the minimum the standards 
also required of the person who is indirectly controlled. 

2.58 Where a person is an indirect controller by 
virtue of 'direc ting' or 'instructing' the board of an 
authorised institution, in terms of section 105(3)(d), the 
standards requ ired will be high. The indirect controller 
would have to have the probity and relevant 
knowledge, experience, skills and diligence for running 
an authorised institution. The quali ties required would 
be those which are a lso appropriate for the board of 
directors of an authori sed insti tution. 

2.59 The Bank expects both authorised institutions 
and the controllers themselves to inform it of any 
material developments which may cast doubt on the 
continued fitness and properness of the controllers or 
which otherw ise indicate a possible threat to the 
interests of deposilOrs and potential depositors. 

3 The discount houses 

3. 1 The discount houses are counterparties of the 
Bank in its operations in the sterling money market. 
They are authorised under the Banking Act, and are 
supervised by the Wholesale Markets Supervision 
Divi sion of the Bank. While this statement generally 
applies to the discount houses, as well as to other 
institutions authorised under the Banking Act, the 
sections on capital adequacy and liquidity do not. This 
is because of the distinct nature of the business they 
conduct and the risks to which this gives rise. The 
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Bank's arrangements fo r the supervision of the 
discount houses are those described in its 1988 paper, 
Bank of Englalld operatiollS ill tire sterling money 
market (the ' Red Paper' ), although minor refinements 
have been made from time to time. The most 
signi fica nt of these have been the introduction of a 
revised treatment of certain off-balance-sheet 
instruments for the purposes of capital adequacy, and 
the forma lisation of the Bank 's policy on the types of 
business which it believes are appropriate for discount 
houses to undertake. 

3.2 The EC directives re lating to banking and the 
completion of the internal market have consequences 
for the Bank 's supervision of the discount houses. 
Implementation of the Second Banking Coordination 
Directi ve and of the Consolidated Supervision 
Directive with respect to the discount houses has been 
largely in line with that for authorised institutions 
generally. The Bank. continues to monitor the 
compliance of the discount houses with the terms of 
their exemption from the fu ll provisions of the 
Solvency Ratio Directive. Because of the availability 
of this exemption, the discount houses are included by 
the Bank in the consolidation which is required by the 
Consolidated Supervision Directi ve on the basis of the 
solvency test set out in the Red Paper. The Bank is 
considering the implications of the Large Exposures 
Directive and the Capital Adequacy Directive for the 
discount houses. 

4 Principles relating to the grant of 
authorisation 

General 

4.1 [n order to be able to grant authorisation the Bank 
must be satisfied that all the minimum authorisation 
criteria in Schedule 3 are fulfilled with respect to the 
applicant. It cannot be so satisfied if the applicant 
institution and other relevant parties have not provided 
all the information and documenls which the Bank has 
requested in connection with the application. Where 
the Bank is satisfied that the criteria are fulfilled, it can 
then decide whether to grant authorisation. It will not 
do so if it considers for any reason that there are any 
significant threats 10 the interests of the depositors and 



potential depositors, notwithstanding that the criteria 
are fulfi lled. 

4.2 The Bank also considers, in exercising its 
discretion to grant authorisation, whether it is likely 
that it will receive adequate flows of information from 
the insti tution and relevant connected parties in order 
to monitor the fu lfi lment of the criteria and to identify 
and assess any threats to the interest of depositors and 
potential depositors. In assessing this issue, the Bank 
requires to be satisfied that the institution and the group 
to which it may belong will be subject to consol idated 
supervision in accordance with the Basle Minimum 
Standards.(l) The Bank will take account of any 
factors which might inhibit effective supervision, 
including in particular whether the structure and 
geographical spread of the bank, the group to which it 
may belong and other connected companies might 
hinder the provision of adequate and reliable flows of 
information to the supervisors. In particular, such 
flows can be hindered where there are branches or 
other connected companies in poorly supervised 
centres or centres with very rest rictive secrecy laws. 
The Bank may also have concerns about the reliability 
of information if the institution's head offi ce is located 
in a different country from its registered office or if 
different group companies have different financiaJ 
years and accounting dales (thus making it difficult to 
assess with confidence the overall position of a group 
at any particular time). In addition, the Bank would 
have regard to whether the companies in the same 
group shared common auditors. The Bank's ability to 
assess a banking institution's exposure to risks 
elsewhere in the same group may be assisted where 
there are common auditors and, as with the case where 
different group companies have different financiaJ 
years, the Bank would need to be persuaded that there 
are good reasons for this arrangement not to be adopted 
and that it would not in the circumstances of the 
particular case hinder effective supervision. 

4.3 The Bank's experience has been that 
newly-formed institutions which are not directly 
associated with an established and proven 
deposit-tiling institution can be susceptible to early 
difficulties. These difficulties on the whole have 

tended to arise from lack of relevant expertise and 
judgment, particularly in lending, or from 
ill-constructed and insufficiently-tested business 
strategies. The Bank has therefore found it difficult to 
be satisfi ed that an applicant institution which is not 
supported by an established deposit-taking institution 
will carry on a deposit-laking business in a prudent 
manner, unless the applicant institution has already for 
some time been carryi ng on successfu lly a business 
si milar to that planned (even if on a lesser scale) but 
financed either by bank borrowing or from other 
sources not involving the acceptance of deposits as 
defined in the Act. 

Overseas institutions 

4.4 In the case of an institution whose principal place 
of business(2) is in a country or territory outside the 
United Kingdom. the Bank, under the terms of section 
9(3), may regard itself as satisfied that the criteria 
relating to fi t and proper persons, prudent conduct, and 
integrity and professional skill (see paragraphs 1.4 and 
5 of Schedule 3) are fulfilled if: 

(a) the banking supervisory authority in that country 
or territory informs the Bank that it is satisfied 
with respect to the prudent management and 
overall fi nancial soundness of the applicant; and 

(b) the Bank is satisfi ed as to the nature and scope of 
the supervi sion exercised by that authority. 

4.5 The Bank has to form its own view directly on 
whether the 'four eyes' and minimum net assets criteria 
(paragraphs 2 and 6 of Schedule 3) are fulfilled with 
respect to the applicant. 

4.6 The principal place of business of an institution 
will normally be where the mind and management, its 
central direction, resides. 

4.7 Despite the reliance that the Bank may place on 
assurances from overseas supervisory authorities with 
respect to certain criteria, the Bank must make its own 
judgment on an institution's suitabili ty for 
authorisation. In this connection, the Bank examines 

(I) The minimum standardtfor the su~n'ifioM o!imemtl/;olUl/ banking groups mu} tht,·,cross·/x)rdtr es/Oblishmen/s. issued ill June 1992. 
(2) See paragl1lph S. 1 3. 
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the planned business of the proposed UK branch of the 
applicant, its business plan, its liquidity policies, its 
inte rnal controls, its accounting and other records, and 
staffing and management arrangements. If there are 
any concerns, the Bank will discuss these with the 
applicant and, where necessary. with the overseas 
supervisory authority. Unless suitable assurances are 
received, or remedial action taken, the Bank may 
decide that it cannot be satisfi ed that all the criteria are 
fulfilled, and that therefore authorisation should not be 
granted. 

4.8 Once such an institution is authorised, on-going 
supervision is conducted in accordance with the 
principles governing the Bank 's approach to the 
supervision of authorised inst itutions generally. This is 
adapted as appropriate to take account of the position 
of the UK branch in the context of the institution as a 
whole and with regard to the role and approach of other 
relevant supervi sory authorities in relation to the 
institution and its acti vities . In practice, the Bank 
wou ld normally expect on-going superv ision to be a 
matter of collaboration between the Bank and the 
relevant supervisory authorities in other jurisdictions, 
following where appropriate the principles governing 
the sllperv ision of overseas institutions set out in the 
Basle Concordat(s)(l) and the Basle Minimum 
Standards.(2) 

5 Section 11: grounds for the 
revocation of authorisation 

5. 1 Sect ion II sets out the grounds on which the 
Bank's powers to revoke authorisation or restrict an 
authorisat ion become exercisable. Whether such a 
ground exists generally depends on the Bank's 
j udgment of the circumstances relating to the 
authori sed institution concerned and of the application 
of prov isions of the Act to those circumstances. The 
fo llow ing focuses on the Bank 's interpretation of the 

sect ion 11 grounds. 

5.2 Although there are other c ircumstances in which 
the Bank 's powers may be exerciseable, as a general 

maller, the Bank is able to exercise its powers when the 
interests of depositors and potential depositors are 
threatened. The threat may be relatively slight or 
remote, or it may be both immediate and serious. The 
Act recognises that the immediacy and severity of sllch 
threats may vary by, as a general rule, giving the Bank 
discretion to decide whether to revoke, impose 
restrictions or take some other action. The main 
principles underlying the exercise of this discretion are 
set out in Part 6 below. 

Section 1I(I)(a) 

5.3 This provides that the Bank's powers become 
exercisable if it appears to the Bank that any of the 
criteria in Schedule 3 is not or has not been fulfilled, or 
may not be or may not have been fulfilled. This 
represents quite a low threshold. The Bank would 
consider that a criterion 'may not be. fulfilled' in 
circumstances where it had evidence that a criterion 
may not be or may not have been fulfilled, albeit that 
the evidence was not sufficient to enable it to satisfy 
itself that the criterion is not or has not been fulfilled . 
In other words, where the evidence available raised a 
material doubt about whether the criterion was or had 
been in fact fulfilled. 

Sect ion 1I(l )(b) 

5.4 Under this, the Bank's powers become 
exercisable if the institution fails to comply with any 
requirement imposed by the Act: for example, if it 
fail s to notify a change of director under section 36. 
The Bank's powers also become exercisable if the 
institution fails to comply wi th any requirement 
imposed by secondary legislation under Ihe Act (for 
example, advertisement regulations) or imposed by the 
Bank using its powers under the Act (for example a 
condition imposed under section 12 or a requirement 
for infonnation under section 39), 

(I) Pd"cipies/or the s"perv;SiOJI (Jfbllllks' f oreigl1 eSlllblishmems. i ~~ued in May 1983 (as amended). 

(2) SeefoolOQtc (I) page 15. 
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Section 11(1)(d) 

5.5 This provides that the Bank's powers become 
exercisable if it is provided with fa lse, misleading or 
inaccurale information by or on behalf of the 
institution. The mere provision of inaccurate 
information will render the power exercisable. In 
practice, however, the Bank is likely not to 
contemplate exercising its powers just because of a 
minor inaccuracy. There would generally have to be a 
wider prudential concem, of which the inaccuracy may 
be a symptom. 

5.6 The Bank's powers also become exercisable 
under this paragraph if false, misleading or inaccurate 
information has been provided, in connection with an 
application for authori sation, by or on behalf of a 
person who is, or is to be, a director, controller or 
manager of the institution. 

Section lI(1 )(e) 

5.7 Although the Schedule 3 authorisation criteria 
and the other circumstances specified in sections 
11(1 )(b)-(d) and II(lA) (below) cover most of the 
range of circumstances which could pose a threat to the 
interests of depositors and potential depositors, they do 
not cover all-for example, a sudden external threat, 
unconnected with the institution's conduct, such as a 
natural catastrophe or the imposition by a government 
of a debt moratorium. Paragraph (e) ensures that the 
Bank may act by using its revocation or restriction 
powers in all circumstances where the interests of 
depositors and potential depositors are in any other 
way threatened, whether by the manner in which the 
institution is conducting or proposes to conduct its 
affairs or for any other reason. 

Section 11(2) 

5.8 This enables the Bank to revoke in certain 
circumstances if an institution has failed to make use of 
its authorisation. Authorisation under the Act is 
intended to enable a person to accept deposits in the 
United Kingdom in the COurse of carrying on a 
deposit-taking business. PrOvided that deposits are 
accepted in the United Kingdom, it is irrelevant where 
the institution carries on a deposit-taking business. 
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5.9 Section 5 of the Banking Act defines the meaning 
of 'deposit'. An institution which accepts deposits as 
there defined will carry on a deposiHaking business as 
defined in section 6 of the Act if it (a) lends money 
received by way of deposit to others; or (b) finances 
any other activity of the business to any material extent 
out of the capital of or the interest on money received 
by way of deposit. However, an institution which 
utilises deposit money in these ways will not carry on a 
deposit-taking business if it does not hold itself out as 
accepting deposits on a day-to-day basis and if any 
deposits which are accepted are accepted only on 
particular occasions. 

Section 11: subsections (1)(c), (3), (4). (6), (7), (8) 
and (9) 

5.10 These subsections set out other circumstances in 
which the Bank 's powers become exercisable. because 
of certain specified events occurring. These include 
withdrawal of authorisat ion (in respect of an overseas 
institution) by the banking supervisory authority of the 
country or territory in which the institution has its 
principal place of business: revocation of aUlhorisation 
under the Financial Services Act 1986 or a licence 
under the Consumer Credit Act 1974: and the 
commencement of certai n formal insolvency 
procedures in relation to an authorised institution, such 
as the making of a winding-up order or the passing of a 
resolution for voluntary winding-up or the making of 
an administration order. 

5.1 1 There are two circumstances in which 
revocation is mandatory rather than discretionary. 
First, in the case of an authorised institution which is 
not a credit institution and which has its principal place 
of business in another Member State of the European 
Community and the banking supervisory authority 
there withdraws the institution's authorisation. 
Second, where a winding-up order has been made 
against the institution in the United Kingdom or a 
resolution for its voluntary winding up in the United 
Kingdom has been passed or where analagous 
proceedings have occurred in other jurisdictions. 

Section II(lA) 

5.12 Section 11(IA) sets out additional grounds on 
which the Bank's powers to revoke or restrict the 



authorisation of a credit institution incorporated in the 
UK become exercisable. 

Sedion 11(1A)(a) 

5.13 This provides that the Bank's powers become 
exercisable if it appears to the Bank that the 
institution's principal place of business is or may be 
outside the United Kingdom.(l ) 

Section 11(1A)(b) 

5. 14 This provides that the Bank 's powers become 
exerc isable if it appears to the Bank that the institulion 
has carried on in the United Kingdom or elsewhere a 
listed activity (ie an activity listed in Schedule 1 of the 
Regulations) other than the acceptance of deposits from 
the pUblic, without having given prior notice to the 
Bank of its intention to do so. 

Section 11(IA)(c) 

5.15 This provides that the Bank 's powers become 
exercisable where it is informed by The Securities and 
Investments Board or certain other UK regulatory 
authorities that the institution has contravened any 
provision of the Financial Services Act 1986 or any 
rules or regulations made under it, or certain other 
rel ated provisions set out in the section .(2) 

Section II(1A)(d) 

5. 16 Thi s provides that the Bank' s powers become 
exercisable where it is informed by the Director 
General of Fair Tradi ng that the institution or certain 
other persons connected to the institution has done any 
of the things specified in paragraphs (a) to (d) of the 
section 25(2) of the Consumer Credit Act 1974. 

Section ll(lA)(e) 

5.1 7 This provides that the Bank's powers are 
exercisable where it appears to the Bank that the 
institution has failed to comply with any obligation 

imposed on it by The Banking Coordination (Second 
Council Directive) Regulations 1992. 

Section l1(lA)(f) 

5. 18 This provides that the Bank 's powers are 
exercisable where it is informed by a supervisory 
authority in another member State that the institution 
has failed to comply with any obligation imposed on it 
by or under any rule of law in force in that State for 
purposes connected with the implementation of the 
Second Council Directi ve (ie the Second Banking 
Coordination Directive). 

6 Principles relating to the revocation of 
authorisation and to the restriction of 
authorisation 

6.1 As noted above, the Bank 's powers to revoke or 
restrict an authorisation may become exercisable in a 
wide range of circumstances. 

6.2 The wide di versity of grounds in the Act for the 
exercise of the Bank's powers enables the Bank to 
exercise its powers before the threat to the interests of 
depositors or potential depositors becomes very great 
or immediate. The Bank can, therefore. where 
necessary, intervene before the deterioration in the 
institution's condition is such that there is a serious 
likelihood that depositors will suffer a loss. 

6.3 [n view of the need for fl exibility in dealing with 
problem cases, the Act gives the Bank discretion
except in the case of mandatory revocation referred to 
in paragraph 5.11 above-to decide whether to revoke 
or restrict the authorisation or seek remedial action by 
some other means, through persuasion and 
encouragement. Where the Bank considers that 
adequate and speedy remedial steps are likely to be 
taken by an authorised institution (or its shareholders, 
for example by injecting new capital or appointing new 
directors) it would generally be reluctant to revoke or 
restrict the authorisation. 

( I) TIle B nI; ' 11 expecl an inSUIUUQn 'S mind and managemenl, ils oxnlral d1nxuQO , 10 remain in !he Unitw Kingdool. 
, .L a w', . ".",_ ••• ,h. is a member Qf a self-regulalQf)' organisalioo. the rcferenox IQ rules and prohibiuons includes !he rules of any rcc<JgDlsed (2) nut<:CIlSe Qanln, vu ,u ... . . 
QTgan isaliQn Qfwhich the inslitutiQn is 3 member and any proh ,blUQn ' rnpQSW by Ylrtue of those rules. 
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6.4 The Bank would generalIy consider revocation, 

however, where there was no reasonable prospect of 
speedy .and comprehensive remedial action, even 
though the situation did not raise matters of immediate 

concern, for example where the threat to the interests 
of deposi tors is not immediate, because the institution 
currently had adequale capita l and liquidity. In so far 
as this is consistent with the interests of depositors, 
actual and potential, the Bank will explore fu lly the 
prospects of remedial action; if, however, the financial 

position of the insti tution is weak or is deteriorating 
rapidly, the scope for such inquiries will be limited. 
The Bank has to balance the interests of existing 
depositors, for whom it may be desirable to continue 
the authorisation in order to allow more time for the 
scope for remedial action to be explored, and the 
interests of potential deposi tors who could be exposed 
to a risk of loss. 

6.5 The circumstances In which a restricted 
authorisation rather than revocation is likely to be 
appropriate are where the Bank considers that the 
imposition of conditions is necessary to underpin the 
institution's effons to improve matters, and that there is 
a reasonable prospect that all the relevant criteria for 
authorisation wi ll be fu lfilled again within a reasonable 
period. Such a restricted authorisation would normally 
be without time limit but the Bank's intention would be 
that the conditions would be removed once the 
remedial action was taken. The Bank would thus look 

for a sound and viable programme for swift remedial 
action. 

6.6 Alternatively, the Bank may impose a restricted 
authori sation with a limited life. The Bank may 
impose such a time limit for a max imum of three years; 
it may also extend the life of a time-limited 
authorisation, but only provided the total duration is 
not more than three years. The Bank would generally 
impose a time-limited authorisation in order to 
facilitate an orderly repayment of deposits by avoiding 
liquidity pressures which could arise from a sudden 
loss of authorisation. 

6.7 On occasion, when concerns arise, it may also be 

desirable to restrict the authorisation as a holding 
measure to protect depositors and potential depositors 
while funher information is sought. 
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6.8 Where the Bank considered that a Schedule 3 
criterion may not be fu lfi lled and therefore that its 
powers were exercisable, its response would depend on 

the overall ci rcumstances of the case, and, in particular, 
on its assessment of the actual or potential threats to 
the interests of depositors. The Bank would also have 

regard to any perceived deficiencies in the infonnation 
avai lable to it. Where funher information was required 
in order to determine whether or not the criterion was 

in fact fu lfi lled, the Bank would generally not exercise 
its revocation or restriction powers where it was 
satisfi ed that there was no substantial threat to 
depositors. (An example would be the case where 

there was a doubt about the fitness and properness of a 
manager but otherwise the Bank was satisfied that all 
the Schedule 3 cri teria were met.) In other cases, the 
Bank would be inclined to use its restriction powers in 
order to protect depositors and potential depositors 
pending clari fi cation of whether or not there was in fact 
a material threat to depositors. unless it was satisfied 
that adequate protective measures had been put in 
place. 

6.9 In the case of a UK incorporated credit institution 
which fails to meet the requirement in paragraph 4(3A) 
of Schedule 3 to maintain own funds which amount to 
not less than ECU 5mn the Bank will exercise its 
discretion to take action on th is ground consistent with 
anicle 10(5) of the Second Banking Coordination 
Directive which, where the c ircumstances justify it, 
allow an institution which fails to meet the requirement 
a limited period in which to do so or to cease its 
activities. Where an institution fails 10 meet the ECU 
5mn requirement the Bank requires the institution to 
produce a viable plan to restore the capital requirement 
within a limited period. 

6. 10 The Bank will always review the fulfilment of 
the Schedule 3 criteria whenever aUK-incorporated 
bank is considering establishing, for example. an 
overseas branch in a particular country for the first time 
or another group company or a substantial expansion or 
change in its busi ness. It will be particularly concerned 
to be satisfied that the staffing and management 
arrangements as well as the proposed systems and 
controls are adequate for the new business so that there 
would be, for example, adequate flows of information 
both to the bank's head office and. where appropriate. 
to the supervisors. If the arrangements seemed 



inadequate. the Bank would be likely to conclude that 
at least one of the Schedule 3 criteria is not met. In 
which case it is likely to decide to exercise its powers 
to prevent the establishment of the branch or whatever 
other new business was env isaged. (See also paragraph 
2.28 above.) 

7 Conclusion 

The principles set out in this statement are of general 
application. and take account of the wide diversity of 
institutions authorised under the Act and differing 

circumstances. Nevertheless, there is likely to be a 
need for the principles to be developed over time. 
Section 16(2) of the Act requires the Bank to record in 
its annual reports under section I (3) of the Act if it 
makes a materi al change in the principles in 
accordance with which it is acting or proposing to act. 
This will complement the more detailed papers the 
Bank. publishes on particular aspects of its supervisory 
requirements. In addition. the Bank will continue to 
issue revised versions of the statement of principles 
when there have been significant developments in its 

approach. 
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The Banking Coordination (Second Council Directive) 
Regulations 1992: Schedule 3 (paragraph 5) 

1 Introduction 

1.1 This statement is made pursuanl to Schedule 3 
(paragraph 5) of The Banking Co-ordination (Second 
Counci l Directive) Regulations 1992 (the 
'Regulations ' ). This requires the Bank to publish a 
statement of the principles in accordance with which it 
is acting or proposing to act in exercising its power to 
impose a prohibition on or to resuict the listed 
activities of a European institution.( I) 

1.2 This statement of the principles the Bank has 
adopted for determining when, and, if so, in what way, 
to exercise its powers to impose a prohibition and/or a 
restriction on a European institution, encapsulate the 
main standards and considerations to which the Bank 
has regard in exercising its supervisory responsibilities 
in respect of European institutions consistent with the 
allocation of supervisory responsibilities set out in the 
Second Banking Coordination Directive (the 
Directive). The principles are likely to require 
development over time in the light of, inter alia, the 
Bank's experience in cooperating with EC home State 
authorities within the framework of the memoranda of 
understanding which are being agreed with those 
authorities, and any further clarification of the 
interpretation of the Directive by the EC or the Courts. 
The Bank will publish revised versions of this 
statement should there be significan{ developments in 
its approach. 

1.3 Part 2 of this statement sets out the general 
principles underlying the exercise of the Bank's 
discretion to impose a prohibition and/or to restrict the 
listed activities of a European institution. Part 3 
considers the various grounds in regulations 9 and 10 
of the Regulations for imposing a prohibition and/or a 
restriction on a European institution and expands upon 
the principles set out in Part 2. 

2 General Principles relating to the 
imposition of a prohibition and/or a 
restriction on a European institution 

2. 1 The Bank uses its di scretion to exercise its 
powers under the Regu lations consistent with the 
provisions of the Directive. The Bank 's powers in 
relation 10 European institutions are limited as under 
the Directive the competent authority in the home State 
has primary responsibil ity for the supervision of credit 
institutions incorporated in that State and certain of 
their subsidiaries (the 'Article [8,2 subsidiaries"). The 
host Stale authority, however, has a specific 
responsibility to cooperate with the home State 
authority in ensuring that branches of European credit 
institutions from that State maintain adequate liquidity 
in the host State. 11 also has responsibi li ty to 
collaborate with the home State authority in ensuring 
that the credit institutions and their Article 18.2 
subsidiaries carryi ng on listed activities in the host 
State take sufficient steps to cover risks arising from 
their open positions on financial markets in the host 
State, 

2.2 As set out below the Bank's powers to impose a 
prohibition and/or a restriction may become 
exercisable in a wide range of circumstances. In view 
of the need for flexibil ity with problem cases, the 
Regulations give the Bank discret ion whether or nOl to 
exercise them or to seek remedial action by some other 
means, for example, through persuasion and 
encouragement. Where the Bank considers that 
adequate and speedy remedial steps are likely to be 
taken by a European institution, it would generally not 
find it necessary to impose a prohibition or a restriction 
in relation to the home-regulated activities which the 
inslitution carries on in the United Kingdom. 

(I) 'European institutions' cons ist of 'European authorised ins6tutions' and 'European subsidiariu'. These are defined in regu lRlion 3 of the Regulations. 
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2.3 Consistent with the allocation of supervisory 
responsibility in the Directive, the Bank will usually 
only exercise its powers after consulting the home 
State authority, and indeed, in certain circumstances, 
the Regulations explicitly require the Bank to do this. 
In most cases, the home State authority will be best 
placed to take action to ensure that the institution 
rectifies a situation which might otherwise provide 
grounds for the Bank to exercise its powers. In many 
cases too, the information the Bank would have 
regarding the activities and state of affairs of European 
institutions will be limited, reflecting the Bank's 
restricted role in relation to such institutions. Thus for 
example although the Regulations give the Bank power 
to impose a prohibition or a restriction in 
circumstances where it is informed by the supervisory 
authori ty in the home State that the institution is failing 
to take adequate steps to cover market risk in the UK 
the Bank., consistent with the terms of the Directive, 
would collaborate with the home State authority to 
determine the appropriate action to take in such 
circumstances. 

2.4 To assist the home State authority, and in order to 
ensure that the Bank. is better able to detennine whether 
its powers are exercisable and should be exercised, the 
Bank has signed memoranda of understanding with a 
number of the other EC authorities (and is currently in 
the process of agreeing memoranda with the remaining 
EC authorities). The memoranda, inter alia, express 
the willingness of the respective authorities to 
exchange information in order to facilitate the 
effectiveness of the supervision of EC credit 
institutions and their Article 18(2) subsidiaries. They 
also provide for the exchange of information in crisis 
situations and in cases where the authorities become 
aware of contraventions of the law by institutions 
covered by the Directive operating in their terri tory. 

2.5 In considering whether to exercise its powers the 
Bank would take into account the nature of the 
contravention in question and the action taken or to be 
taken by other relevant authorities in the UK. Thus 
where anotHer UK regulator has taken action to restrict 
the activities of a European institution in the UK and 

the Bank considers that this action, if complied with, is 
sufficient to remedy the situation the Bank. would be 
unlikely to take further action itself. The Bank expects 
this 10 be normally the case where the insti tution's 
acti vi ties in the UK are, for example, largely confined 
to investment business. It would only be necessary to 
consider whether to impose a prohibition on 
deposit-taking in such a case where the insti tution has 
notified its intention to accept deposits in the UK. 

3 Regulations 9 and 10: grounds for the 
imposition of a prohibition and/or a 
restriction on a European institution 

3.1 Regulation 9 sets out the grounds upon which the 
Bank' s power to impose a prohibition in relation to a 
European institution becomes exercisable. A 
prohibition means a prohibition on accepting deposits 
in the United Kingdom. These grounds also detennine 
whether the Bank' s power under regulation iO to 
impose a restriction has become exercisable in relation 
to a European institution. A restriction means a 
direction that a European institution may not carry on 
any specified home-regulated activity (other than the 
acceptance of deposits) in the UK or that the European 
insti tution may not carry on a specified home-regulated 
activity in the UK other than in accordance with 
specified conditions.(t) 

Regulation 9(2)(a} 

3.2 This ground applies only in relation to European 
authorised institutions which have established a branch 
in the UK.(2) Under this, the Bank's powers become 
exercisable if it appears to the Bank. that the UK branch 
of a European authorised insti tution is not or may not 
be maintaining or, as the case may be, will not or may 
not maintain adequate liquidity. 

3.3 In considering the liquidity of a branch the Bank. 
has regard to the relationship between its liquid assets 
and its actual and contingent liabilities, to the ti mes at 
which those liabilities will or may fall due and its 

( I) 5cc::tion 12(4) of the Act (examples of conditions that may tJ:e im~sed) ,~plie~ for lh~ p~ses of regulation 10.. . . 
(2) The Sank·, po_rs under regulation 9(2) ~a) m <m!Y e.xe~lsable ~n relallon to such ~nsuru!Jons. Its .powers under regulations 9(2) (b)·{f) areexere,sable In 

respect of aH European instirutions includmg!hose mstltut,ons whIch ha~ not establiil\ed a branch In the UK. 
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assets malUre. Each institution is assessed in the light 
of its own particular circumstances. In considering 
whether the liquidity of the UK branch of such an 
institution is adequate it is also necessary for the Bank 
to have regard to the liquidity of the instilUlion as a 
whole. This is because the branch may be called upon 
10 use its liquid funds to finance maturing liabi lities of 
the institution 's other branches and head office. 
Conversely it may not be possible to judge the 
adequacy of the branch's liquidity without knowledge 
of the extent to which the institution as a whole at any 
one time is able 10 meel maturing liabili ties in the UK. 
Therefore, in order 10 assist the Bank to determine 
whether this power is exercisable in relation to 
European authorised instilUlions, the Bank will seek 
from each of the relevanl home State authorities an 
undertaking to nolify the Bank immediately should 
there be any changes in the circumstances of European 
authorised instilUtions incorporated in that Slate which 
might have an impact on the liquidity of their UK 
branches. 

3.4 The Bank also expects to agree with each 
institution a statement of liquidity policy covering, 
inter alia, strategy, management, systems and key 
variables used for monitoring liquidity, the role of a 
stock of high quality liquid assets and contingency 
plans in respect of abnonnal circumstances. Once an 
acceptable liquidity policy is in place the Bank would 
agree individual liquidity mismatch guidelines with 
each bank, and subsequently monitor adherence to 
them on a quarterly basis (although the guidelines 
apply throughout the period on a continual basis). The 
appropriateness of the guidelines is also kept under 
review by the Bank. In order to ensure that the 
guidelines are appropriate to the institution's overall 
position the Bank will additionally consult the relevant 
home Slate authority on a regular basis. 

3.5 In cases where the home State authority and the 
Bank are satisfied that the institution has an adequate 
global liquidity management programme, the Bank will 
not find it necessary to set individual liquidity 
mismatch guidelines. The Bank would expect to agree 
to such an arrangement where the branch is fuUy 
integrated (including its systems) with the head office 

for liquidity management purposes. where the head 
office has assured the Bank that liquidity is available to 
the branch at all times, if needed, and that there are no 
known constrai nts on the provision of liquidity by the 
head office to the branch. in addition the Bank would 
on a regular basis consult the home State authority and 
obtain information from the institution relati ng to the 
liquidity of its UK branch. 

3.6 The Regulations (regulation 11) require the Bank 
to comply with the following procedure if the situation 
as respects a European authorised institution is such 
that the Bank's powers are exercisable by virtue of the 
circumstances set out in regulation 11(1) (covering the 
liquidity requirement in regulation 9(2)(a), and a 
failure to comply with a requirement imposed under 
section 39 of the Act for statistical purposes.) The 
Bank should require the institution in writing to 
remedy the situation. If the institution has failed to 
remedy the situation within a reasonable time, the Bank 
should give notice to that effect to the home State 
authority requesting that authority to take all 
appropriate measures for the purpose of ensuring that 
the institution remedies the situation and to infonn the 
Bank of the measures it proposes to take or has taken 
or the reasons for not taking such measures. The Bank 
is only empowered to impose a prohibition or a 
restriction on a European inslitUlion if it is satisfied that 
the home State supervisory authority has failed or 
refused to take measures for the purpose of ensuring 
that the institution remedies the situation or if the 
measures taken by that authority have proved 
inadequate for tha{ purpose. 

3.7 if the Bank considers that a prohibition or 
restriction covered by regulation 11 ( I) should be 
imposed as a matter of urgency. regulation 11 (5) 
pennits the Bank to take steps to impose a prohibition 
or restriction without first making a written request to 
the institution to take remedial action, notifying the 
home State authority or waiting until il is satisfied as to 
whether the home State authority has laken adequate 
measures. In such a case, the Bank is required to 
infonn the relevant supervisory authority and the 
European Commission of the steps taken at the earliest 
opportunity.(l) The Bank only expects to act under 

(I) The regulation 11 procedure does nOl apply in re~pe<;t of the impo~it;on of restrictions under regulati on 8(2) (restriction impos..d on an institution 
proposing 10 establi sh a branch in the UK)or in any cas.. where regulation 12 (prohibition or restriction on infom131ion from supervisory authority) applies. 
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regulation 11 (5) in extreme cases where. for example. 
il is impractical or impossible for the home State 
authority to take sufficienl action in lime to rectify a 
sudden liquidity crisis. 

Regulation 9(2)(b) 

3.8 This provides that the Bank's powers are 
exercisable where it is infomled by the European 
institution' s home State authority that the institution 
has failed to take any or sufficient steps to cover 
market risks arising in the UK. The Bank would 
generally expect to exercise its powers on this ground 
in circumstances in which the home State authority 
agrees that the exercise of such powers is necessary in 
order to assist it in ensuring that the institution takes 
adequate steps to cover market risks arising from open 
positions on the financial markets in the UK. In order 
to assist the home State authorities in carrying out their 
responsibilities the memoranda of understanding being 
agreed between them and the Bank provides that the 
Bank, on request, will provide info nnation on the UK 
"fi nancial markets. They also provide for the Bank to 
notify home Stale authorities of any developments in 
the UK which might cause major disruption in the UK 
financial markets as a whole. 

Regulation 9(2)(c) 

3.9 This provides that the Bank's powers are 
exercisable where the European institution has fa iled to 

comply with any obligation imposed on it by the 
Regulations or by or under any of the relevant Acts (ie 
the Banking Act, the Financial Services Act, the 
Consumer Credit Act and the Insurance Companies 
Act).(!) The obligations referred to are many and 
varied. The Bank will assess the circumstances of any 
fail ure to comply with such an obligation in order to 
delermine the reasons for the fa ilure and ils 
significance. Any failure to comply with an obligation 
imposed on a European institution by the Regulations 
or by or under any of the relevant Acts will render the 
Bank's powers exercisable. In practice, however, the 
Bank is not likely to contemplate exercising its powers 
just because of an isolated failure which did not raise 
any wider issues of concem. In assessing thi s, the 

Bank is likely to take into account the views of the 
home State supervisor and if the contravention relates 
to UK legislation other than the Banking Act and the 
Regulations, the Bank. is likely to seek the views of the 
other relevant UK supervisory authorities. 

3. 10 If the fai lure to comply with an obligation is a 
failure to comply with a requirement imposed under 
section 39 of the Banking Act (infonnation and 
production of documents) for statistical purposes the 
regulation I1 procedure described in paragraph 3.7 

(above) applies. In many cases, the Bank is likely to 
follow a similar procedure before exercising its powers 
under regulation 9(2)(c) where the institution has 
contravened any other Obligation covered by that 
regulation. 

Regu lation 9(2)(d) 

3. 11 This provides that the Bank's powers are 
exercisable where it is infonned by a supervisory 
authority in the European institution's home State that 
the institution has failed 10 comply with any obligation 
imposed on it by or under any rule of law in force in 
that State for purposes connected with the 
implementation of the Directive. In considering 
whether 10 exercise its powers under this regulation 
and the manner in which they should be exercised the 
Bank would generally seek the views of the home State 
authority as to the nature of the contravention, the 
degree to which it raises any issues of supervisory 
concern, and the action, if any , which it may be 
desirable for the Bank to take in relation to the 
institution . 

Regulation 9(2)(e) 

3. 12 This provides that the Bank's powers are 
exercisable if it appears to the Bank that it has been 
provided with fal se, misleading or inaccurate 
infonnation by or on behalf of the European institution 
or by or on behalf of a person who is or is to be a 
director, controller or manager of the institution. The 
mere provision of inaccurate infonnation will render 
the power exercisable. In practice, however, the Bank 
is unlikely to contemplate exercising its powers just 

(I) In the case of .. European institution which i$ a member of a self·regulalory organigolion. lhe refCreD~ 10 any obllgalion imposed by or under the relevant 
Acts includes a reference 10 any obligalion imposed by the rules of thal organis.alion. 
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because of a minor inaccuracy. There would generally 
have 10 be a wider prudential concern, of which the 
inaccuracy may be a symptom. 

Regulation 9(2)(1) 

3. 13 This provides that the Bank's powers are 
exercisable if it appears 10 the Bank that the situation 
as respects the European institution is such that, if it 
were authorised by the Bank under the Banking Act, 
the Bank could revoke its authorisation . The Bank is 
not able to exercise its powers under this regulation 
unless the Bank has first requested the relevant 
supervisory authority in the institution' s home State 10 
take all appropriate measures for the purpose of 
ensuring that the institution remedies the situation. 
Before the Bank's powers pursuant to section 9(2)(0 
are exercisable it must also be satisfied either that the 
authority has fa iled or refused to take measures for that 
purpose or that the measures taken by Ihat authority 
have proved inadequate for that purpose. 

3. 14 The principal circumstances in which this power 
would be available are those in which the grounds for 
revocation set out in section I I ( I)(a) (a failure to fulfil 
the Schedule 3 criteria), section 11 (6) (winding-up) and 
by section 1I(I )(e) (other threats to the interests of 
depositors), would apply if the institution were 
authorised by the Bank under the Act. 
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3. 15 The Bank' s powers under this regu lation are 
only exerciseable in the exceptional circumstances 
where the home authority for some reason is unwilling 
or unable to adopl appropriale measures to ensure that 
remedial steps are taken by the institution (despite 
having received a request from the Bank 10 take such 
action). In such circumstances the Bank is mosl likely 
to exercise its powers when the situation of an 
institution is such that if it were authorised under the 
Act it would nol be able to meet the Schedule 3 criteria. 
I! is likely that any action taken by the Bank pursuant 
10 regulation 9(2)(0 would be taken in cooperation 
with the other relevant UK supervi sory authorities. 

Other grounds for imposing a restriction 

3. 16 The Bank also has the power to impose a 
restriction on an institution proposing under the 
Regulations to establ ish a branch in the UK. This 
power is exerciseable in Ihe circumstances set oul in 
regulation 8(2) where the Bank considers that its 
powers under regulation 9(2) are likely to become 
exerciseable in relation to the institution. In this event 
the Bank may impose such restriction under regulation 
to as appears 10 it desirable. This power is most Likely 
10 be used by the Bank fo llowing discussions with the 
home state authority as to the situation of the instilution 
in that State, and the nature of the institution's 
proposed activities in the UK. 



The Banking Coordination (Second Council Directive) 
Regulations 1992: Schedule 7 (paragraph 6) 

1 Introduction 

1.1 The statement is made pursuant to Schedule 7 
(paragraph 6) of The Banking Coordination (Second 
Council Directive) Regulations 1992 (the 
'Regulations'). This requires the Bank to publish a 
statement of the principles in accordance with which it 

is acting or proposing 10 act in exercising its power to 
restrict the listed activities of a ' U K subsidiary'. (I) 

1.2 This statement of the principles the Bank has 
adopted for determining when. and, if so, in what way, 
to exercise its powers 10 impose a restriction on a UK 

subsidiary, encapsulate the main standards and 
considerations to which the Bank has regard in 
exercising its supervisory responsibilities in respect of 
those institutions. The principles are likely 10 require 
development over time in the Iighl of, inter aJia, the 
Bank's experience in cooperaling wilh EC home State 
authorities within the framework of the memoranda of 
understanding which are being agreed with those 
authorities, and any further clarification of the 
interpretation of the Second Banking Coordination 
Directive by the EC or the Courts. The Bank will 
publish revised versions of this statement should there 
be significant developments in its approach. 

2 Principles relating to the imposition 
of a restriction on the listed activities 
of a UK subsidiary 

2.1 Regulation 23 grants the Bank power to impose a 
restriction in relation to the listed activities(2) carried 
on in the UK by UK subsidiaries. The power of the 
Bank 10 impose restrictions under regulation 23 is 

available only in respect of those UK subsidiaries to 
which regulation 22( 1) applies. 

2.2 A restriction means a direction that a UK 
subsidiary to which section 22(1) applies-

(a) may not carry on in the UK any listed activity 
which is specifi ed in the direction; or 

(b) may not carry on in the UK, otherwise than in 
accordance with such condition or conditions as 
may be specified in the direction. any such 
activity which is so specified. 

Subsection (4) of section 12 of the Banking Act 
(examples of conditions that may be imposed) applies 
for the purposes of thi s regulation. 

2.3 Regulation 23(2) provides that the Bank may 
impose such restriction as appears to it desirable where 
it appears that the situation as respects the UK 
subsidiary is such that, if it were authorised by the 
Bank under the Banking Act, the Bank could revoke its 
authorisation on the ground specified in section 
11( 1)(a) of the Act. Therefore, the Bank's power is 
exercisable if it appears to the Bank that. if the UK 
subsidiary were an authorised institution. any of the 
criteria specified in Schedule 3 to the Act is not or has 
nol been fulfill ed, or may not be or may not have been 
fu lfilled in respect of the UK subsidiary. In respect of 
UK subsidiaries Schedu le 3 to the Act has effect as if 
paragraph 6 (minimum initial capital) were omitted.(3) 

(I) These a~ financial institutions whith arc 90% subsidiary undeflakings of UK authorised institutions which meet the llIquirements of regulation 20(3) of 
the Regulations. 

(2) As defined in the Regulations. 
(3) The B3nk's interpretation of the Schedule 3 cri teria as !hey apply in relation to instilulions authorised under the Banking Act is set ou1 in {he Statement of 

principles issued under section 16 ofthal Act (see pages 3·20 of this booklet), 
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2.4 If it appears to the Bank that any of the Schedule 

3 criteria is not or has not been fulfi lled or may not be 

or may not have been fulfilled by the UK subsidiary, 

the Bank's powers under regulation 23 would be 

exercisable. In view of the need for fle",ibility in 

dealing with problem cases, regulation 23 gives the 

Bank discretion to decide whether to impose a 

restriction or seek remedial action by some other 

means, for example, through persuasion and 

encouragement. Where the Bank considers that 

adequate and speedy remedial steps are likely to be 

taken it would generally not find il necessary to impose 

a restriction. In many cases the Bank would expect the 

UK subsidiary to undertak.e such action without the 

need for the Bank to exercise its formal powers. The 

Bank would also expect the parent authorised 

institution to ensure that this was done. The Bank 

would generally restrict where there was no reasonable 

prospect of speedy and comprehensive remedial action. 

2.5 In deciding whether to restrict activities which are 
supervised by other UK supervisors, however, the 
Bank would normally first seek the views of those 
supervisors. In many cases the matters which bring 
into question whether the Schedule 3 criteria are 
fulfilled are also relevant to whether the business of the 
UK subsidiary is being conducted in conformity with 
the requirements of those supervisors. Where this is 
the case it is likely that the Bank would consult with 
the other supervisors regarding how the situation 
should be rectified. In cases where the institution is 
mainly carrying on business which is supervised by 
anolher UK supervisor under UK legislation other than 
the Banking Act 1987 the Bank is likely to consult the 
relevant supervisor to establish whether the situation 
would be best regularised by that supervisor taking 
action under the relevant legislation. Where thi s can be 
achieved the Bank might often find that it is not 
necessary for it to exercise its powers under regulation 
23 in relation to the UK subsidiary. 
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